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1. Control within the meaning of Article 3(2) DDO

1.1 Explanation of the term "control" within the meaning of Article 3(2) DDO

The natural persons controlling a legal entity are considered beneficial owners. "Control" within
the meaning of Article 3(2) DDO means in particular the ability:

a) to dispose of the assets of the legal entity;

b) to amend the provisions governing the essential nature of the legal entity;
c) to amend the beneficiaries; or

d) to influence the exercise of the control powers under (a) to (c) above.

It must be clarified in this regard that the definition of "control" for purposes of due diligence law is
not identical with the equivalent definitions under tax law, even though there are certain parallels.
The consequence of control under tax law will often be that the assets of the legal entity or the in-
come from those assets are attributed for tax purposes to the controlling person (e.g., a founder
or (minority) shareholder who continues to have control over the assets held by the foundation or
legal entity). This means that the element of control plays a decisive role in tax law as well.' The
question whether there is control for purposes of tax law or not must be answered on the basis of
the law applicable in the tax domicile of the client.

The preconditions for control under Liechtenstein due diligence law will now be described below.
These preconditions apply not only to Liechtenstein legal entities but also to foreign legal entities
for which a Liechtenstein person subject to due diligence performs services relevant to due dili-
gence law.

Power of disposal over the assets of the legal entity (Article 3(2)(a) DDO)

The core of the issue here is to determine fact patterns in which a person (typically the founder or
settlor, although other persons such as protectors or (minority) shareholders may be possible)
can dispose of the assets of the legal entity such as via a bank account. The circumstances in the
individual case must always be taken into account. In general, persons administering a legal enti-
ty (e.g., members of the foundation council or the trustee) do not fall within the scope of this pro-
vision. If, however, the founder is for example also a member of the foundation council, if the
founder has individual signing authority and could therefore obtain a pecuniary advantage for
himself or herself, then it cannot be disputed that the founder has power of disposal over the as-
sets of the legal entity.

As a rule, this will also be the case if this person has power of attorney on an account of the legal
entity or an underlying company and could therefore obtain a pecuniary advantage for himself or
herself. Another case where control applies is, as a rule, if this person has a credit card or EC
card on the bank account of the legal entity and is thereby able to obtain a pecuniary advantage
for himself or herself.

Amendment of the provisions governing the essential nature of the legal entity (Article 3(2)(b)

DDO)

In contrast to Article 3(2)(c) DDO, this clause is not about amending the beneficiary rights. Provi-
sions governing the essential nature of the legal entity may for instance affect the purpose of the
legal entity, rights of revocation, or important organizational elements (e.g., voting rights in the
foundation council). It must again be considered that the amendment of such a provision may at
least potentially allow a person to obtain a pecuniary advantage. It is thus irrelevant whether a
person is, for instance, entitled to do so via a reserved right of amendment or can indirectly bring
about such an amendment via a mandate agreement.

! References to tax law serve only to illustrate potential parallels to due diligence law. Tax law does not fall within
the FMA's scope of competence.
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Amendment of beneficiary rights (Article 3(2)(c) DDO)

If a person is able to bring about an amendment of beneficiary rights and thus obtain a pecuniary
advantage, then that person exercises control over the legal entity. If, e.g., the founder is able to
appoint himself or herself at any time as a beneficiary, then the founder exercises control over the
legal entity. Here again, it is irrelevant whether a person is entitled to amend the beneficiary rights
on the basis of a written mandate agreement or whether the person simply has the power to do
S0 as a matter of fact.

Influencing of control powers (Article 3(2)(d) DDO)

If a person is indirectly entitled to the control powers referred to in Article 3(2)(a) to (c) DDO
through the ability to influence a person who is directly entitled to the control powers, then the
person is considered the beneficial owner who ultimately has control.

Non-relevant fact patterns

It follows from the above that not all rights of influence constitute control for purposes of Article
3(2) DDO. The following in particular are not relevant in connection with Article 3(2) DDO:

¢ the right to exchange members of the foundation council or the trustee, although in such cases
it certainly must be analysed in detail whether the person in question can exercise a control-
ling influence within the meaning of Article 3(2) DDO over the new members of the foundation
council or the new trustee;

¢ the right to exchange the manager of the assets of the legal entity;
¢ periodic consultations discussing the development of the assets of the legal entity;

¢ rights of veto or approval.

Identification of the beneficial owners in the case of corporations

2.1 Approach for identifying beneficial owners in the case of corporations

First step

According to Article 3(1)(a)(1) and (2) DDO, first of all those natural persons are considered
beneficial owners who ultimately directly or indirectly:

¢ hold or control a share or voting rights amounting to 25% or more of such legal entities; or
e receive 25% or more of the profits of such legal entities;

Accordingly, in a first step, all those persons must be identified as beneficial owners who partici-
pate in a legal entity in the form described above. In this regard, both direct and indirect participa-
tions (e.g., through a chain of participations; see in detail question 4) must be taken into account.

When determining the participation levels of a person, the shares/voting rights or shares in the
profit must be included that the person is entitled to on the basis of any contracts or verbal
agreements with other shareholders (e.g., shareholder agreements, control over several share-
holders by a person on the basis of family or other ties, etc.). As part of ongoing monitoring of the
business relationship, attention must be paid to indications of such agreements or arrangements.
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Second step

Independently of whether persons have been determined in the first step to have a direct or indi-
rect participation as described above, the person subject to due diligence must additionally exam-
ine whether there are persons who in other ways exercise control over the legal entity and, where
applicable, identify them as beneficial owners.

With regard to the concept of control, Article 3(2) DDO and the answer to question 1 are also rel-
evant. Here again, existing individual signing authorities as well as powers of attorney relating to
accounts and assets must be examined critically.

The second step of the identification process is important especially if, on the basis of the eco-
nomic circumstances, it does not appear plausible that a person determined in the first step him-
self or herself holds shares, voting rights, or rights to profit of 25% or more of the legal entity in
question.

Third step

Only if no persons have been determined in the steps described above, and provided there are
no suspicious facts, then the members of the governing body of the legal entity are identified as
the beneficial owners.

The FMA assumes that especially in the case of non-operating legal entities that primarily man-
age private assets, beneficial owners can generally be determined in the first or second step.
Identification of the members of the governing body as beneficial owners should therefore be
necessary only in exceptional situations.

For the purposes of combating money laundering, the identity of the members of the governing
body is less informative than the identity of the shareholders or of the persons who in other ways
exercise control over the legal entity. This information deficit must be taken into account especial-
ly in the case of non-operating legal entities when the origin of assets is being clarified.

The explanations above under point 2.1 apply analogously to the identification of beneficial own-
ers of establishments structured as corporations and companies without legal personality.
Calculation of relevant shares, voting rights, or rights to profit in the case of indirect par-
ticipations in corporations (multilayer structures)

In the case of multilayer structures, the question arises in particular how the threshold of 25% is
to be calculated. This will be illustrated using the following example:

LLiL

Lie Corp 1 Lie Corp 2

112x1/4=1/8 50% 50% 102x1=1/2

BVI Ltd.

Bank account

The direct shareholders of BVI Ltd. are Liechtenstein Corporation 1 and Liechtenstein Corpora-
tion 2. But because the beneficial owner must always be a natural person, it must be examined
whether the shareholders of Lie Corp 1 and Lie Corp 2 are considered beneficial owners of BVI
Ltd.

In this example case, the shares must be multiplied as follows:
The shareholders of Lie Corp 1 each hold the following share in BVI Ltd.: 1/2 x 1/4 = 1/8
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The shareholders of Lie Corp 1 therefore do not hold shares of 25% or more of BVI Ltd. and —
provided that none of these persons exercise control in another way® — are not beneficial owners
of BVI Ltd.

The shareholder of Lie Corp 2 holds the following share in BVI Ltd.; 1/2x 1 =1/2

This means the shareholder of Lie Corp 2 holds shares of 25% or more in BVI Ltd. and is thus a
beneficial owner of BVI Ltd. (in the role of a shareholder exceeding 25%). The totality of the own-
ership and control structure must be documented in the due diligence files and must be made
comprehensible to third parties (e.g., in the form of an organizational chart or other appropriate
manner). This must be disclosed or explained to other involved persons subject to due diligence
with which the legal entity maintains a business relationship.

Identification of the beneficial owner of a corporation held by a foundation

100% of BVI Ltd. is held by a Liechtenstein foundation. The Liechtenstein foundation has a
founder A, five beneficiaries B, C, D, E, F (each of which receives 20% of the benefits), and a
foundation council X.

| Benefluarles

B Foundation

c F
FounderA wwww CounmIX
‘ Liechtenstein Foundation

100%
Bank account

The following remarks refer to a fact pattern that will be governed by the law effective 1 January
2016 (in the version of Liechtenstein Law Gazette LGBI. 2015 No. 250).

FormT

Because the foundation holds more than 25% of the shares in BVI Ltd., the interim result is that it
is deemed the beneficial owner of BVI Ltd. But because the foundation must be considered as
transparent, the final result is that all persons according to Article 3(1)(b) DDO are deemed bene-
ficial owners of the foundation and thus beneficial owners of BVI Ltd. In that case, Form T exclu-
sively must be used. In the case of distributions by discretionary legal entities, Form D must addi-
tionally be used. On Form T, it must be indicated in what role each person is considered a
beneficial owner; B, C, D, E, and F are considered beneficial owners only if they have a legal
claim.

This means that in this example, A (as the founder), B to F (as beneficiaries, provided they have
a legal claim), and X (as the foundation council) are considered beneficial owners of the founda-
tion and accordingly also beneficial owners of BVI Ltd. The benefit levels of the individual benefi-
ciaries are irrelevant in this regard.

Even though in the present case the use of Form T and, where applicable, Form D are consid-
ered sufficient, the totality of the ownership and control structure must be documented in the due
diligence files and must be made comprehensible to third parties (e.g., in the form of an organiza-
tional chart or other appropriate manner). This must be disclosed or explained to other involved
persons subject to due diligence with which the legal entity maintains a business relationship.

Identification of the beneficial owner of a corporation held by a trust and a foundation

50% each of BVI Ltd. is held by a Liechtenstein foundation and a Jersey trust. The Jersey trust
has a settlor A, five beneficiaries B, C, D, E, F, and the trustee X. For the Liechtenstein founda-
tion, G is the founder and beneficiary, and Y is the foundation council.

% see point 2.1, second step
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Beneficiaries Founderand Foundation

Settlor A Trustee X Beneficiary G Council Y

AT T

BVI Ltd.

Bank account

The following remarks refer to a fact pattern that will be governed by the law effective 1 January
2016. Applying the principles set out under point 2.3, the following is the case:

The Jersey trust and the Liechtenstein foundation each hold more than 25% of the shares in BVI
Ltd. and are therefore deemed, as an interim result, to be beneficial owners of BVI Ltd. But be-
cause both the trust and the foundation are also considered as transparent, the final result is that
all persons according to Article 3(1)(b) DDO are deemed beneficial owners of the foundation and
thus beneficial owners of BVI Ltd. In that case, Form T must be used; in the case of distributions
by discretionary legal entities, Form D must additionally be used.

This means that in this example, A (as the settlor), B to F (as beneficiaries, provided they have a
legal claim), and X and Y (as the governing bodies) as well as G (as the founder and beneficiary)
are considered beneficial owners of BVI Ltd.

Even though in the present case the use of Form T and, where applicable, Form D are consid-
ered sufficient, the totality of the ownership and control structure must be documented in the due
diligence files and must be made comprehensible to third parties (e.g., in the form of an organiza-
tional chart or other appropriate manner). This must be disclosed or explained to other involved
persons subject to due diligence.

New business relationship with an underlying company of an existing legal entity (discre-
tionary foundation)

Since 2010, professional trustee X has exercised the functions of a governing body in the discre-
tionary foundation A (Article 12 DDOold). During the year 2016, professional trustee X for the first
time exercises the functions of a governing body in BVI Ltd. B, 100% of which is held by founda-
tion A. Who does professional trustee X have to identify as the beneficial owner of BVI Ltd. B?

According to Article 5(2) DDA, identification and verification of the identity of the beneficial owner
(as well as the other due diligence obligations set out in Article 5(1) DDA) must be carried out
when establishing a business relationship.

If, therefore, activities relevant to due diligence (e.g., functions of a governing body on a profes-
sional basis) are performed for a legal entity for the first time on or after 1 January 2016, then the
rules applicable since 1 January 2016 to the identification of beneficial owners and thus the new,
expanded definition of the term "beneficial owner" must be applied.

If activities relevant to due diligence are performed for several legal entities connected to each
other through holdings (multilayer structure), then for the purposes of due diligence law, every le-
gal entity must be treated as an independent business relationship.

In this example, professional trustee X established a business activity with the discretionary foun-
dation A for purposes of the DDA for the first time in 2010 and obtained a written statement in ac-
cordance with Article 12 DDOold.

During 2016, professional trustee X established a business relationship with BVI Ltd. B, 100% of
which is held by foundation A.
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Professional
Trustee X
Person subject to
DDA for
Foundation A

Business relationship
established 2010

Foundation A
Article 12 DDOold
(Phase 1)

100%

BVILtd. B
Article 3
DDOnew™
(Phase 2)

Professional
Trustee X
Person subject ta
DDAfor BVILtd. B gusiness relationship

[ ] established 2016

j

*refers here to identification of founder, foundation council, protector, etc., of Foundation A as beneficial owner of BVI Ltd. B

Because the business relationship with BVI Ltd. B was established after 1 January 2016, the
rules applicable after that cut-off date to the identification of beneficial owners and thus the new,
expanded definition of beneficial owner must be applied. When identifying the beneficial owners
of BVI Ltd. B, the principles set out in points 2.1 and 2.4 of the FMA Communication must be
complied with:

More than 25% of the shares of BVI Ltd. B are held by foundation A. As an interim result, it is
therefore deemed to be a beneficial owner of BVI Ltd. B. Because foundation A must also be
considered as transparent, the beneficial owners of foundation A must be identified in accordance
with Article 3(1)(b) DDOnew. These persons that must be identified under the new rules — found-
er, (category of) beneficiaries, foundation council, any protectors, and other controlling persons of
foundation A — are thus as a final result deemed beneficial owners of BVI Ltd. B.

This identification does not have an impact on the due diligence obligations that professional trus-
tee X has in relation to foundation A. The identification of the beneficial owner at BVI Ltd. B does
not in principle necessitate a repetition of the identification of the beneficial owner at foundation A
until 31 December 2018 or 31 December 2020 at the latest (see transitional provisions in Liech-
tenstein Law Gazette LGBI. 2017 No. 161). Such a repetition may only become necessary if there
are doubts regarding the information contained in the statement pursuant to Article 12 DDOold.

However, professional trustee X is free, already upon determining the beneficial owner of BVI Ltd.
B, to adjust the information on the beneficial owner of foundation A to the requirements that must
be fulfilled by 31 December 2018 or 31 December 2020 at the latest (see transitional provisions in
Liechtenstein Law Gazette LGBI. 2017 No. 161).

The principles outlined here also apply to banks, to the extent they perform activities relevant to
due diligence for a legal entity on or after 1 January 2016 for the first time (e.g., opening of a bank
account). In principle, it can be assumed that for each legal entity, there is only one business rela-
tionship (client relationship) per bank. But if a legal entity establishes several business relation-
ships (client relationships) at a bank, then for those business relationships established on or after
1 January 2016, the rules applicable since 1 January 2016 to the identification of beneficial own-
ers apply. That means that the new, expanded definition of the term "beneficial owner" must be
applied to those business relationships.

Identification of the founder or settlor

Deposits by third parties to a foundation

For the purposes of Article 3(1)(b)(1) DDO, those persons who have effectively (not on a fiduciary
basis) deposited assets to the legal entity are deemed founders.
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In principle, only persons who deposit assets to the legal entity at the time of its legally effective
formation have to be identified as founders or settlors. This provision may not be used for pur-
poses of abuse or circumvention, however (see also the comments on the abuse provisions in the
AEOI fact sheet of the Liechtenstein Fiscal Authority®).

If there are indications that third parties might have influenced the drafting of the foundation deed,
the supplementary foundation deed, or the regulations and deposit assets after formation of the
legal entity, then these persons must be identified (additionally) as founders for the purposes of
Article 3(1)(b)(1) DDO and thus as beneficial owners. These indications must be taken into ac-
count by the bodies subject to due diligence. The bodies subject to due diligence must immedi-
ately and without being requested to do so forward information on additionally identified founders
to the banks maintaining a business relationship with the legal entity in question, using Form T.

The FMA furthermore draws attention to the obligations incumbent upon all persons subject to
due diligence to engage in risk-adequate monitoring of the business relationship in accordance
with Article 9 DDA and the obligation to engage in intensified monitoring in accordance with Arti-
cle 11 DDA. When third parties deposit assets, it may therefore be necessary to obtain additional
information on these third parties and to document them, even if the body subject to due diligence
has not identified them as founders.

Deceased founders or settlors

Article 3 DDO does not differentiate between living and deceased founders and settlors (hereinaf-
ter for the sake of simplicity: founders). Excluding deceased founders would in principle not be
compatible with the goals of the DDA and the DDO. It is the view of the FMA that while the de-
ceased founder does not have to be treated as a beneficial owner in accordance with Article
3(1)(b)(1) DDO, detailed information on the deceased founder is nevertheless crucial, in part to
assess the plausibility of the origin of assets and for the purposes of ongoing monitoring (e.g.,
checking against relevant media reports).

For the purposes of a risk-based approach, information on the deceased founder must be gath-
ered as follows:

Founder deceased within the last 10 years Founder deceased more than 10 years ago

Last name Last name

First name First name

Date of birth Date of birth (if available)

Nationality Nationality (if available)

Last country of residence Last country of residence (if available)
Date or year of death Date or year of death

This information must be transmitted by the | This information need only be recorded in the
bodies subject to due diligence by way of the | client profile.

form included in the Annex to the banks main-
taining a business relationship with the legal
entity in question. For existing business rela-
tionships, this form must be transmitted at the
time the beneficial owner is identified in ac-
cordance with DDOnew (LGBI. 2015 No. 250).

® http://www.lIv.liffiles/stv/int-mb-aia-merkblatt. pdf
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Name checking upon establishment of busi- | Name checking upon establishment of busi-
ness relationship ness relationship

Ongoing monitoring (e.g., checking against | No ongoing monitoring
relevant media reports)

Formation of a foundation by a corporation ("corporate settlor")

BVI Ltd. is the legal and economic founder of the Liechtenstein foundation. BVI Ltd. has five
shareholders A, B, C, D, and E, each of which holds 20% of the shares. The board of manage-
ment of BVI Ltd. is composed of X, who serves as director.

° ® Director X
TEERy @

Beneficiaries

Foundation

\E\Fo;ﬁ:er ’i| [i] [i] crcﬁ;cn

BVI Ltd.

Because the founder of the Liechtenstein foundation is a legal person, the foundation must be
considered as transparent. Due to the fact that none of the shareholders of BVI Ltd. exceed the
threshold of 25% and — exceptionally — nobody exercises control over the business management
of BVI Ltd. in any other way, X (as the director of BVI Ltd.) is considered the beneficial owner af-
ter 31 December 2015. Form T can be used for documentation, indicating X as the founder. But
the due diligence files must make it comprehensible for third parties that BVI Ltd. is the legal and
economic founder, as well as the reason why the person subject to due diligence X has been
identified as the beneficial owner of BVI Ltd. (see Article 11a DDO).

As already indicated under point 2.1, the FMA assumes that especially in the case of legal enti-
ties that primarily manage private assets, beneficial owners can generally be determined in the
first or second step (shares of 25% or more or control in another way). Identification of the mem-
bers of the governing body as beneficial owners should therefore be necessary only in exception-
al situations.

It should furthermore be recalled that due to Article 8 DDA in conjunction with Article 20(1)(c) and
(d) DDO, origin of the deposited assets and the financial background of the total assets (of the ef-
fective depositor) must be assessed in terms of plausibility and documented in the business pro-
file. The assessment of the plausibility of the origin of the assets requires knowledge and docu-
mentation of the names, professions, and business activities of the effective depositors of the
assets. The economic background and the origin of the assets should also be taken into account
when assessing the risk of the business relationship in accordance with Article 11(1) DDA.

Formation of a foundation by a foundation

Liechtenstein foundation 1 is the legal founder of Liechtenstein foundation 2. A is the founder of
Liechtenstein foundation 1, B to E are the beneficiaries, and X serves as the foundation council.

The following remarks assume that Liechtenstein foundation 1 and Liechtenstein foundation 2 are
established after 1 January 2016.

11
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Founder (Category of) Foundation
A Beneficiaries of Foundation 1 Council X

P xEXE §

Fou:der (Category of) Foundati;)(n Council Founder (Category of) Foundation

beneficiaries Beneficiaries Council ¥

. . Foundation A
i ) : f
Foundation 1 Foundation 1 establishes Foundation 2 Foundation 2

Because the founder of Liechtenstein foundation 2 is a legal entity, it must be considered as
transparent. Beginning on 1 January 2016, every founder, every beneficiary with a legal claim,
and every body of a foundation is considered a beneficial owner. In the case of Liechtenstein
foundation 1, the beneficial owners are persons A to E as well as X. All these persons would thus
automatically be considered founders of Liechtenstein foundation 2 (irrespective of the economic
circumstances. In this case, however, the FMA deems it sufficient to record founder A as the
founder of foundation 2. In addition, the beneficiaries or the category of beneficiaries of founda-
tion 2 as well as foundation council Y must be identified as beneficial owners of foundation 2 us-
ing Form T.

FormT
FormT

Criteria for classification as an "establishment with a structure similar to that of a founda-
tion"

Independently of the interpretation under civil law, for the purposes of due diligence law an estab-
lishment is considered to have a "structure similar to that of a foundation" if it has beneficiary
rules (generally internal regulations). This means that if beneficiaries have been designated, Arti-
cle 3(1)(b) DDO applies to the determination of beneficial owners.

If the establishment is set up pursuant to a mandate assigned to a professional trustee, the bene-
ficial client is to be considered the "effective founder" in accordance with Article 3(1)(b)(1) DDO.

If, alongside any beneficiary rules, founder's rights have also been specified, then the (beneficial)
owner of those rights is to be considered a controlling person in accordance with Article 3(1)(b)(6)
DDO. Additionally, of course, the persons referred to in Article 3(1)(b)(2) to (5) DDO must also be
determined.

If no beneficiary rules exist, then organization as a corporation in accordance with Article 3(1)(a)
DDO must be assumed. This applies irrespective of the legal presumption (in accordance with Ar-
ticle 545(1bis) PGR) that the owner of the founder's rights is a beneficiary, as long as no third par-
ties have been appointed as beneficiaries. Finally, the owner of the founder's rights must be iden-
tified anyway pursuant to Article 3(1)(a) (according to the principles under point 2.1 of the FMA
Communication).

The principles outlined above apply analogously to trust enterprises (Trust regs.).

Transfer of the founder's rights in the case of an establishment with a structure similar to
that of a foundation

The beneficial owners of an establishment with a structure similar to that of a foundation were
identified in accordance with the principles outlined under point 3.5. The founder’s rights are then
transferred at a later time. After the transfer of the founder's rights, the new (beneficial) owner of
the founder's rights must be identified as the controlling person in accordance with Article
3(1)(b)(6) DDO. The previous owners of the founder's rights are to be kept documented in the
due diligence file.

The transfer of the founder's rights does not lead to any change in the documentation of those
persons who were identified at the time of formation as (effective) founders in accordance with
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Article 3(1)(b)(1) DDO. In the case of founders who are already deceased, Article 11a(4) DDO
and point 3.2 of this Communication apply.

Change in the beneficial owners of a corporate founder

At the time the foundation was formed, a corporation served as founder. After the formation of the
foundation, the beneficial owners of this corporation change.

For the purposes of Article 3(1)(b)(1) DDO, those natural persons must be considered founders
who at the time of the formation of the foundation were beneficial owners of the corporate founder
(with respect to deposits by third parties, see point 3.1 of the FMA Communication.

If the beneficial owners of the corporate founder change after the formation of the foundation (for
example through the transfer of shares or through a change in the members of the governing
body), this has no effect on the original identification of the founder within the meaning of Article
3(1)(b)(1) DDO. However, if control of the foundation can be exercised within the meaning of Art.
3(2) DDO, any new beneficial owners of the corporate founder must be identified as other control-
ling persons of the foundation within the meaning of Article 3(1)(b)(6) DDO.

Identification of the members of the foundation council, board of directors or, the
trustee

Corporation as member of the foundation council, board of directors, or trustee ("corpo-
rate trustee")

According to Article 3(1)(b)(2) DDO, the "natural or legal persons who are members of the foun-
dation council or board of directors or of the trustee" (italics added) must be identified as benefi-
cial owners. In the case of a legal person that is a member of the foundation council or board of
directors or of the trustee, it is sufficient to identify that person as a beneficial owner. In the pre-
sent case, the corporation ("corporate trustee") therefore does not have to be considered as
transparent, i.e., the ultimate beneficial owners of the corporation do not have to be identified. If,
additionally, natural persons also serve as trustees, then they must be identified as beneficial
owners in accordance with Article 3(1)(b)(2) DDO.

Liechtenstein members of the foundation council, board of directors, or trustee
The obligations set out in Articles 11 and 11a DDO also apply with respect to members of the
foundation council, board of directors, or trustee who reside in Liechtenstein.

Identification of the protectors

Corporation as protector ("corporate protector")

Yes. According to Article 3(1)(b)(3) DDO, "any natural persons who are protectors or persons in
similar or equivalent functions" must be identified as beneficial owners. Accordingly, the corpora-
tion ("corporate protector") must be considered as transparent, i.e., in this case the natural per-
sons must be identified who ultimately are beneficial owners of the corporation.

Identification of beneficiaries or category of beneficiaries

Legal entities as potential beneficiaries of a discretionary foundation

Some legal entities are potential beneficiaries of a discretionary foundation. How detailed must
the potential beneficiaries be documented on Form T?

An abstract description (e.g., subtrusts A, B, C, and D) suffices to document potential beneficiar-
ies on Form T. The potential beneficiaries must be documented on Form T under the point "Dis-
cretionary legal entities primarily established or operated in the interest of the following group of
persons".
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At the latest when a distribution is made, the natural persons must be identified on a separate
Form D who are beneficial owners of the legal person receiving the distribution (see point 7.2).

6.2 Single person as potential beneficiary of a discretionary foundation

Only a single natural person is mentioned as the potential beneficiary of a discretionary founda-
tion. Only the time or level of the distribution is at the discretion of the foundation council. Does
this person have to be identified under Article 3(1)(b)(4) or 3(1)(b)(5) DDO?

From the perspective of due diligence law, this case can also be considered one of a discretion-
ary beneficial interest, because according to prevailing case law, the potential beneficiary has not
yet obtained any legal claim to the beneficial interest. The person must be identified in accord-
ance with Article 3(1)(b)(5) DDO (group of persons in whose interest the legal entity is primarily
established or operated).

6.3 Prospective beneficiaries

A person is a prospective beneficiary if, after a condition precedent has been met or a point in
time has been reached, especially after elimination of a higher-ranked beneficiary, the person has
a legal claim to a beneficial interest on the basis of the foundation deed, the supplementary foun-
dation deed, or the regulations. Once the condition precedent has been met or the relevant point
in time has been reached, prospective beneficiaries must be identified as beneficial owners within
the meaning of Article 3(1)(b)(4) DDO, and this information must be transmitted immediately to
other persons subject to due diligence with which a legal entity maintains a relevant business re-
lationship (e.g., bank).

6.4 Identification of the beneficial owner of a purpose trust?

The trust law of some jurisdictions expressly provides the option of dedicating assets to a pur-
pose without designating specified or specifiable beneficiaries (purpose trust).4

For such a purpose trust, it must be noted on Form T or in the due diligence files that there are no
beneficiaries or categories of beneficiaries. Instead, the purpose of the purpose trust must be
recorded (e.g., "Holding of the shares of Private Trust Company XY"). This is only permissible,
however, to the extent that the trust law under which the trust in question was established ex-
pressly recognizes such purpose trusts.

Additionally, the following must be recorded on Form T:

o the effective (not fiduciary) settlor (point 1)

e the trustee (point 2)

e protectors or persons in similar or equivalent functions (e.g., enforcers) (point 3), and
e any natural persons who ultimately control the legal entity in another way (point 6).

In the case of a pure purpose trust, distributions might of course not be made to beneficiaries. If
distributions nevertheless occur, any recipients of distributions must be identified using Form D.

7. ldentification of recipients of distributions

7.1 Definition of "recipient of a distribution™

According to Article 2(1)(p) DDA, the recipient of a distribution is a discretionary beneficiary who
receives an allotment from the assets or the proceeds of a legal entity established on a discre-
tionary basis. This economic benefit may consist of both bankable and non-bankable assets. This
is the person specified in the distribution resolution of the foundation council, trustee, etc., who in

* In contrast, the stipulation of an entirely non-self-serving and specifically designated purpose of the foundation and of the
beneficiaries is one of the essentialia negotii required for the legal formation of a foundation (see § 1(1) of the Foundation
Law). Bearing this in mind, the following remarks are not applicable to Liechtenstein foundations. This means that in a
Liechtenstein foundation, beneficiaries within the meaning of Article 3(1)(b)(4) DDO or the potential category of beneficiaries
within the meaning of Article 3(1)(b)(5) DDO must be identified in all cases.
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turn belongs to the category of potential beneficiaries within the meaning of Article 3(1)(b)(5)
DDO.

7.2 Definition of "legal entity organised on a discretionary basis"

A legal entity organised on a discretionary basis (discretionary legal entity) as referred to in Article
7a DDA is a legal entity with one or more discretionary beneficiaries (see Article 2(1)(n) DDA).
Discretionary beneficiaries are persons who belong to the category of beneficiaries specified by
the founder or settlor and whose possible beneficial interest is placed within the discretion of the
foundation council, the trustee, or another body appointed for this purpose. They do not have a
legal claim to a beneficial interest. The term also includes persons whose beneficial interest is
subject to the discretion of the foundation council or another body appointed for this purpose only
in regard to time or level (see Article 2(1)(o) DDA.

7.3 Legal entity with beneficiaries with a legal claim as well as discretionary beneficiaries
(without a legal claim)

Such a legal entity qualifies as a discretionary legal entity within the meaning of Article 7a DDA.
Consequently, distributions to discretionary beneficiaries must be documented using Form D. On
Form T, the beneficiaries with a legal claim must be documented as beneficial owners in accord-
ance with Article 3(1)(b)(4) DDO, and additionally the category of beneficiaries must be described
in the abstract.

7.4 Distributions to legal persons

The recipients of distributions to be identified on Form D must always be natural persons. If the
recipient of the distribution is a legal entity, the legal entity must be considered as transparent in
accordance with Article 3(1)(a) or (b) DDO (but see the facilitation under point 9.3). For distribu-
tions in 2016, the law applicable effective 1 January 2016 must be applied.

7.5 Distributions in the case of existing discretionary legal entities

The recipients of distributions have to be identified using Form D also in the case of existing dis-
cretionary legal entities in accordance with Article 12 DDOold.

This also applies in cases where a person has the possibility of controlling a discretionary legal
entity in accordance with Article 3(2) DDO and that person has been identified as a beneficial
owner in accordance with Article 3(1)(b) DDO.

7.6 Distribution to a discretionary foundation

A discretionary foundation A makes a distribution to the discretionary foundation B, which belongs
to the category of beneficiaries. The group of persons in whose interest foundation B is primarily
established or operated is described in the abstract (e.g., the descendants of Mr XY).

Category of beneficiaries

Founder A Foundation Council X

j

Foundation
Foundation | © | Foundation

Category of beneficiaries
Founder B
® o o o

Ten g

Foundation Council Y

Discretionary
Foundation A

Discretionary
Foundation B

In the event of a distribution to foundation B, the beneficial owners of foundation B must be identi-
fied on their separate Forms D. The founder, the members of the foundation council, any protec-
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tors, and any other persons exercising control must be identified using Form D. It is not neces-
sary to identify the category of beneficiaries using Form D, because in this case, the category of
beneficiaries has to be described only in the abstract. But the information may be necessary as
part of ongoing risk-adequate monitoring in accordance with Articles 9 and 11 DDA.

Payout of a distribution to a third-party account

A distribution is to be paid out to an account that is not in the name of the person specified in the
resolution of the foundation council or on Form D. (Example: Payment to an account of a school
for the settlement of education costs of the recipient of the distribution.) How should this be dealt
with from the perspective of due diligence law?

It has to be documented why the payout is not being made directly to the person specified in the
resolution of the foundation council or on Form D. For that purpose, the foundation council must
provide the bank with sufficient information so that the payment is comprehensible to the bank
and the bank can assess the plausibility of whether the payment to the third party economically
benefits the person specified in the resolution of the foundation council or on Form D.

Multiple distributions within the same calendar year

In the case of discretionary legal entities, the persons subject to due diligence must establish the
identity of the recipient of the distribution at the time of payout, verify that identity, and record it on
Form D. Optionally, this obligation may be fulfilled as follows in the case of multiple distributions
per calendar year:

Case constellation 1:

In the case that at the time of the first distribution, the level of the distribution amount has already
been specified by the resolution of the foundation council for the calendar year, but will be paid
out in tranches, a person subject to due diligence may prepare a Form D in accordance with Arti-
cle 7a(3) DDA at the time of the first distribution and transmit it to the bank upon prior consulta-
tion.

Form D must include the total amount, the amount of the individual tranches, and the distribution
date. Upon payout of the tranches specified in the resolution of the foundation council, no addi-
tional Form D has to be prepared and transmitted to the bank. In the event of deviations from the
originally specified amount or payment modalities, the persons subject to due diligence must im-
mediately transmit a corrected Form D to the banks in accordance with Article 7a(3) DDA.

Case constellation 2:

If, in accordance with Article 7a(3) DDA, a person subject to due diligence assumes that several
distributions per calendar year are made to the same recipient, but if the distributions are not
specified in regard to level and time, the person subject to due diligence may upon prior consulta-
tion with the bank prepare a Form D at the time of the first distribution with the note "applies to
distributions in the calendar year XXXX" and transmit it to the bank. At the same time, the ex-
pected level and expected times of the distributions shall be provided.

The distributions made thereafter shall be documented in accordance with the further resolutions
of the foundation council. At the latest by the end of a calendar year, an updated Form D with the
total amount must be transmitted to the bank. The obligation to transmit the total amount distrib-
uted per calendar year using an updated Form D is the responsibility of the person subject to due
diligence referred to in Article 7a(3) DDA.

The approaches described here for dealing with multiple distributions (case constellations 1 and
2) are only permissible, however, to the extent that the relevant payouts are always made to the
same account in the name of the person referred to in the first resolution of the foundation council
or on the first Form D.

In the case of legal entities in which no domestic person subject to due diligence exercises a
function, the person subject to due diligence must obtain a Form D at each time of payout.
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The FMA furthermore draws attention to the additional obligation to engage in risk-adequate mon-
itoring of the business relationship in accordance with Article 9 DDA and the obligation to engage
in intensified monitoring in accordance with Article 11 DDA. Accordingly, the transactions carried
out over the course of the business relationship must be subject to risk-based monitoring to en-
sure that they correspond to the business profile.

Definition of "distribution”

What should be classified as a distribution within the meaning of Article 7a(2) DDA? See the
comments of the Fiscal Authority contained in the fact sheet on automatic exchange of infor-
mation between the Principality of Liechtenstein and its partner countries (AEOI fact sheet of the
Liechtenstein Fiscal Authoritys).

In the case of transactions that are not considered distributions according to the fact sheet, Form
D does not have to be completed. Irrespective of this, however, the obligations to engage in risk-
adequate monitoring of the business relationship in accordance with Article 9 DDA and the obli-
gation to engage in intensified monitoring in accordance with Article 11 DDA must be fulfilled. In
the case of transactions that are not classified as dividends, it may therefore still be necessary to
obtain and document additional information about the transaction recipients.

Signing of the forms

Signing of Forms C, T, and D
FormsCand T

The persons subject to due diligence must obtain confirmation of the accuracy of the information
on the beneficial owners from the contracting party or a person authorized by the latter, by means
of a signature (Article 11(2) DDO).

From the perspective of a bank, the contracting party is generally the legal entity represented by
its bodies.

From the perspective of a professional trustee or a person with a 180a licence, a distinction must
generally be made between two phases of the business relationship:

During the formation phase, the person must be considered the contracting party who assigns the
mandate to establish the legal entity. Because the effective depositor of the assets is best ac-
quainted with the relevant economic circumstances, the effective depositor should ideally be
treated as the contracting party and requested to sign the forms. In principle, however, that per-
son's (authorized) representative (e.g., a different domestic or foreign financial intermediary) may
serve as a potential contracting party and thus as signatory of the forms.

After the formation of the legal entity, the legal entity itself — represented by its bodies — should
generally be considered the contracting party. They are in the best position to assess who should
be considered the beneficial owner of the legal entity in light of the relevant documents of the le-
gal entity as well as the actual circumstances.

In the event of any amendments after the formation of the legal entity, the forms should thus be
signed by the bodies. In principle, however, the representative of the effective depositor of the
assets (e.g., a different domestic or foreign financial intermediary) may continue to serve as the
contracting party. Accordingly, the forms would continue to have to be signed by the representa-
tive of the effective depositor of the assets.

It must at all times be clearly evident from the due diligence files what person has served as the
contracting party at what time and thus has confirmed the accuracy of the information on the
beneficial owners.

Form D

® http://www.lIv.liffiles/stv/int-mb-aia-merkblatt. pdf
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Form D must be signed by the bodies of the legal entity.

It should furthermore be recalled that the authorization of all persons must be verified who indi-
cate that they are acting on behalf of a legal entity (Article 6(2) DDO).

Joint signing authority

The contracting party is X PLC. According to the commercial register entry, A and B have joint
signing authority for X PLC. Does Form C set out in Annex 1 DDO have to be signed by A and B,
or is it sufficient if either A or B signs?

According to Article 11(2) DDO, the persons subject to due diligence must have the accuracy of
the information confirmed by the contracting party or a person authorized by the contracting party
by means of a signature.

It follows that Form C set out in Annex 1 DDO must be signed by a person who can legally repre-
sent the contracting party (see also the first sentence of Article 6(2) DDO). In this case, A and B
must therefore sign Form C. But A and B may also authorize a person to sign the forms. This au-
thorization would in turn have to be signed by A and B.

Forms to be signed in the case of foundations and trusts

The person subject to due diligence must have the accuracy of the information on the identity of
the beneficial owner confirmed by the contracting party or by a person authorized by the contract-
ing party by means of an original signature.

The term "beneficial owner" was expanded by the recent amendment to the Due Diligence Ordi-
nance and now covers all persons referred to in Article 3(1)(b) DDO in regard to foundations and
trusts. The contracting party must therefore confirm the information referred to in Article 6(1)(a)
DDO in regard to all relevant persons by means of a signature. In the case of a foundation, for in-
stance, this encompasses the founder, the members of the foundation council, the protectors, the
beneficiaries (or potential category of beneficiaries), and any persons who exercise control in an-
other way. In regard to existing business relationships, the transitional provisions set out in LGBI.
2017 No. 161 apply.

Facilitations

Regional body or authority serving as founder

The founder of a foundation is a regional body or authority from an EEA Member State or Swit-
zerland.

According to Article 3(1)(d) DDO, it is sufficient in the case of regional bodies or authorities from
EEA Member States or Switzerland to identify the legal entity as the beneficial owner. In this
case, it therefore suffices to document the regional body or authority as the founder (in addition to
the other persons to be identified under Article 3(1)(b) DDO).

Legal entity majority-owned by a listed company subject to EEA-equivalent disclosure
requirements

According to Article 3(4) DDO, the identity of the beneficial owners does not have to be deter-
mined in the case of units or voting rights directly or indirectly held by legal entities and in respect
of which the shareholding instruments are listed on a regulated market that is subject to disclo-
sure requirements in conformity with EEA law or subject to equivalent international standards that
guarantee adequate transparency of information concerning ownership.

This necessitates, however, that the existence of the preconditions referred to for application of
Article 3(4) DDO must be documented in the due diligence files. This includes documentation of
the name of the subsidiary and the listed parent company as well as the relevant stake.
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If, in addition to the listed company, there are other persons who hold shares or voting rights of
25% or more in the subsidiary or otherwise exercise control, these persons must be identified in
accordance with Article 3(1)(a) DDO as beneficial owners.

Exclusively common-benefit tax-exempt entity as entitled beneficiary or discretionary
beneficiary (without legal claim)

If the contracting party proves that the beneficiary or discretionary beneficiary (recipient of the dis-
tribution) is an exclusively common-benefit tax-exempt entity in the State of domicile within the
meaning of Article 2(1)(b) DDA, then it suffices to identify the legal entity as the beneficiary on
Form T or as the recipient of the distribution on Form D. Forms T or D and the proof of common-
benefit activities and tax exemption must be provided by the contracting party to the person sub-
ject to due diligence. The proof must be documented in the due diligence files.

The FMA furthermore draws attention to the obligations incumbent upon all persons subject to
due diligence to engage in risk-adequate monitoring of the business relationship in accordance
with Article 9 DDA and the obligation to engage in intensified monitoring in accordance with Arti-
cle 11 DDA. It may therefore be necessary even in the case of distributions to tax-exempt com-
mon-benefit legal entities to obtain and document additional information about the transaction re-
cipients (e.g. distribution to a common-benefit, tax-exempt legal entity in countries with higher risk
of terrorist financing, higher corruption risk, or countries against which sanctions, embargos, or
similar measures have been imposed).

Legal entities held directly or indirectly by regional bodies, authorities, or institutions with-
in the meaning of Article 3(1)(d) DDO

In the case of legal entities held directly or indirectly by regional bodies, authorities, or institutions
within the meaning of Article 3(1)(d) DDO, it is permissible to apply Article 3(1)(d) DDO mutatis
mutandis.

Examples include:

e a public library held by a regional body;

e anon-listed bank in an EEA country or Switzerland held by a regional body;
e atelecommunications company held by a regional body.

In these cases, it suffices to identify the regional body (the legal entity) as the beneficial owner of
the legal entity held.

If, in addition to the regional body, authority, or institution, there are other persons with shares or
voting rights amounting to 25% or more of the legal entity or otherwise exercising control, they
must be identified additionally as beneficial owners in accordance with Article 3(1) DDO.

Article 3(1)(d) DDO may also be applied in the case of contracting parties that are Liechtenstein
citizens' cooperatives.

These remarks apply mutatis mutandis to legal entities held by legal entities as referred to in Arti-
cle 3(1)(e) to (g) and (i) DDO. In the case of a subsidiary of a Liechtenstein or foreign bank meet-
ing the requirements set out in Article 14(1)(b) DDA (equivalence), for example, it suffices to iden-
tify the holding bank (the legal entity) as the beneficial owner.

Transitional rules

10.1 Change of or in the person of an existing legal entity

According to the transitional provisions set out in Section 11(6) of the Due Diligence Act in the ver-
sion of 1 September 2017 (LGBI. 2017 No. 161):

"If the identification and verification of the identity of the beneficial owner has to be repeated in
respect of existing business relationships commenced prior to the entry into force of this Act, the
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persons subject to due diligence shall accomplish this in accordance with the new law." This
means that if, in the case of a legal entity, the identification and verification of the identity of the
beneficial owner (BO) has to be repeated, all relevant persons must be identified in accordance
with the definition of beneficial owner in effect as of 1 September 2017 ("complete changeover at
Level 2").

The following fact patterns require that the identification and verification of the identity of the ben-
eficial owner be repeated:

a) an existing, non-discretionary legal entity is converted into a discretionary entity after 31 De-
cember 2016

b) in the case of an existing, non-discretionary legal entity, it is established after 31 December
2016 that it must be correctly qualified as a discretionary legal entity

From the interplay of Article 35a DDA, the aforementioned transitional provision, and FMA Com-
munication 2015/7, it is thus evident that in the event of corrections and transformations of an ex-
isting legal entity, the new law applies to the entire legal entity, and the persons subject to due dil-
igence may not permit any outflow of assets as long as the information and documents are not
available that are required under the provisions of the due diligence law in force as of 1 Septem-
ber 2017.

Only in the following cases (based on the explanations of the Government regarding the amend-
ment of the Due Diligence Ordinance (LGBI. 2015 No. 250) (motive report on Level 2)) do not
necessarily all relevant persons have to be identified as beneficial owners under the provisions of
the due diligence law in force as of 1 September 2017, but rather only those persons for whom a
change occurs ("no complete changeover at Level 2"):
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BO according to
Art. 3(1)(b) DDO

Treatment under due diligence law

Sponsors, found-
ers, settlors

The elimination of an entitled beneficiary or controlling sponsor, founder,
or settlor makes an establishment, trust, trust enterprise, or foundation
discretionary. This fact pattern does not in principle® require that the iden-
tification of the beneficial owner be repeated. The deceased effective con-
tributor (founder) must be documented using Form V and the category of
beneficiaries as well as any protector, etc.,’ using Form T, including the
note "Disclosure under Level 1", and notified to the bank.

Deposits from a third party

Under the conditions specified in point 3.1 of the FMA Communication, a
third party depositing assets with the legal entity after its legal formation is
not a beneficial owner as defined in Article 3(1)(b) DDO. In that case, the
fact pattern therefore does not require that the identification of the benefi-
cial owner be repeated.6

Foundation
board/foundation
council, board of
directors, trus-
tees, other mem-
bers of governing
bodies

New appointment

Only for the newly appointed member of a governing body must the iden-
tification of the beneficial owner be repeated using Form T under the
DDAnew and documented accordingly. With respect to other already ex-
isting members of the governing bodies, protectors, sponsors, founders,
settlors, beneficiaries, controlling persons, etc., the fact pattern in princi-
pIe6 does not require the identification of the beneficial owner to be re-
peated.

Protectors or
persons in similar
functions (accord-
ing to definition
under due dili-
gence law)

New appointment

Only for the newly appointed protector or person in a similar function must
the identification of the beneficial owner be repeated using Form T under
the DDAnew and documented accordingly. With respect to other already
existing protectors, members of the governing bodies, sponsors, found-
ers, settlors, beneficiaries, controlling persons, etc., the fact pattern in
principle6 does not require the identification of the beneficial owner to be
repeated.

Beneficiaries

Elimination of an entitled beneficiary (death, disqualification, relinquish-
ment, resignation, fulfilment of beneficial interest, etc.)

e Scenario 1: Succession of a new entitled beneficiary

Only for the new entitled beneficiary must the identification of the bene-
ficial owner be repeated using Form T under the DDOnew and docu-
mented accordingly. With respect to other already existing entitled bene-
ficiaries, protectors, members of the governing bodies, sponsors,
founders, settlors, other beneficiaries, controlling persons, etc., the fact
pattern in principle6 does not require the identification of the beneficial
owner to be repeated.

e Scenario 2: According to the statutes/internal regulations, only discre-
tionary beneficiaries now exist.
This means the legal entity becomes discretionary. The fact pattern in
principle® does not require the identification of the beneficial owner to be
repeated. The effective contributor, category of beneficiaries, as well as
any protector, etc.,” must be documented using Form T, including the
note "Disclosure under Level 1", and notified to the bank. If the effective
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contributor is deceased, Form V must be used.

Category of Changes to the category of beneficiaries are in principle not be expected.
beneficiaries If, pursuant to existing provisions in the statutes, entitled beneficiaries

have been added, the new category of beneficiaries must be documented
using Form T, including the note "Disclosure under Level 1", and notified
to the bank. The fact pattern in principle6 does not require the identifica-
tion of the beneficial owner to be repeated.

Persons exercis- Death / dismissal / relinquishment / new appointment

ing control as e Scenario 1:
defined in Article Another controlling person is added: Only for the newly added control-
3(2) bDO ling person must the identification of the beneficial owner be repeated

using Form T under the DDAnew and documented accordingly. With re-
spect to other controlling persons, protectors, members of the governing
bodies, sponsors, founders, settlors, beneficiaries, etc., the fact pattern
in principle6 does not require the identification of the beneficial owner to
be repeated.

e Scenario 2:

No person exercises control, there is no beneficiary with a legal claim,
and the legal entity becomes discretionary. The fact pattern in principle6
does not require the identification of the beneficial owner to be repeated.
The effective contributor, category of beneficiaries, as well as any pro-
tector must be documented using Form T, including the note "Disclosure
under Level 1", and notified to the bank. If the effective contributor is de-
ceased, Form V must be used.

Discretionary The effective contributor or protector, etc., dies or is eliminated, and no
legal entity under | new protector is appointed.” The fact pattern in principle6 does not require
Article 12 the identification of the beneficial owner to be repeated. The fact pattern
DDOold must be notified to the bank in an appropriate form.

10.2 Change of country of residence of the effective depositor

In the case of an existing discretionary legal entity, the country of residence of the effective de-
positor identified in accordance with Article 12(1)(a) DDOold has changed. Does the new Form T
have to be used to record the change of address?

The change of the country of residence of the effective depositor identified in accordance with Ar-
ticle 12(1)(a) DDOold in principle does not necessitate a repetition of the identification and verifi-
cation of the identity of the beneficial owner for purposes of the transitional provision in LGBI.
2017 No. 161. The change of the country of residence therefore does not require use of the new
Form T set out in Annex 1 of the DDO. However, the change of the country of residence must be
documented immediately in the due diligence files.

The comments above apply to the extent there are no suspicious facts as referred to in Article
9(4) DDA that would necessitate special clarifications and thus supplementation of the due dili-
gence files in accordance with Article 39(3) DDA.

® But the person subject to due diligence is also free to repeat the identification of all beneficial owners of a legal entity in ac-
cordance with the provisions set out in DDOnew ("Level 2"). At the latest upon expiry of the transitional periods set out in the
transitional provisions contained in Section 11(7) and (8) of the Due Diligence Act in the version of 1 September 2017 (LGBI.
2017 No. 161), this identification becomes mandatory. Upon expiry of the transitional periods in 2018 and 2020, Article 35a(2)
and (3), respectively, must be observed.

" Personal roles for discretionary legal entities determinable under Article 12 DDOold.
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10.3 Existing discretionary legal entity is an entitled beneficiary, controlling person, or share-
holder of an existing legal entity

If the entitled beneficiary, controlling person, or shareholder of an existing legal entity is an exist-
ing discretionary legal entity, the persons to be recorded pursuant to Article 12 DDOold (effective
contributor, category of beneficiaries, protector where applicable, etc.) must be documented in
the due diligence file until identification and verification of the beneficial owners at Level 2.

If, for example, shares in an existing public limited company are held by an existing discretionary
foundation, all persons of the foundation to be recorded under Article 12 DDOold must be docu-
mented in the due diligence file until identification and verification of the beneficial owners of the
public limited company at Level 2. This is also applicable, for instance, if the owner of the found-
er's rights of an establishment is an existing discretionary foundation.

10.4 Identification and verification of the identity of beneficial owners in the case of existing
business relationships to which enhanced due diligence under Article 11 DDA is applica-
ble

According to the transitional provisions set out in Section 11(7) of the Due Diligence Act in the ver-
sion of 1 September 2017 (LGBI. 2017 No. 161), the identification and verification of the identity
of the beneficial owners in existing business relationships that were commenced prior to 1 Janu-
ary 2016, and to which enhanced due diligence as referred to in Article 11 is applicable must be
repeated no later than 31 December 2018, in accordance with the due diligence legislation in ef-
fect on 1 January 2016.

The FMA further specifies that this rule applies exclusively to business relationships referred to in
Article 11(4) to (60 DDA, to which enhanced due diligence automatically applies. It does not apply
to business relationships to which enhanced due diligence is applicable solely on the basis of the
individual risk assessment (taking into account the criteria mentioned in the Annex to the DDA
and FMA Guideline 2013/1 on the risk-based approach). The latter must be dealt with no later
than 31 December 2020, unless events already occur at an earlier time that necessitate a repeti-
tion of the identification and verification of the identity of the beneficial owners (see point 10.1).

11. Special aspects

11.1 Receipt and forwarding of assets for third parties (service companies)

Please note that the provision of payment services in Liechtenstein as a business activity is re-
served to payment service providers as defined in Article 3(1)(21) of the Payment Services Act
(ZDG). A payment service where funds are received from a payer, without any payment accounts
being created in the name of the payer or the payee, for the sole purpose of transferring a corre-
sponding amount to a payee or to another payment service provider acting on behalf of the pay-
ee, and/or where such funds are received on behalf of and made available to the payee, may
therefore require a licence.

This depends on the particular circumstances of each case. In this regard, please also refer to the
explanations provided in FMA Communication 2013/9 (Communication on the Payment Services
Act of 17 September 2009).

The following remarks concern the specific due diligence obligations in the case of transactions
carried out via the account of a service company from the perspective of the banks involved as
persons subject to due diligence.

Under Article 2(1)(e) DDA, a natural person on whose initiative or in whose interest a transaction
is ultimately carried out is considered the beneficial owner. In the case of legal entities, the bene-
ficial owner is also the natural person in whose possession or under whose control the legal entity
ultimately is situated. In the case of a bank account, if assets are received and forwarded on the
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initiative of a third party (fiduciary acceptance and forwarding of third-party assets), that person
must also be identified as a beneficial owner (generally referred to as "beneficial owner of the
transaction").

In the event of a payment being made on the initiative of (on behalf of) a natural person via a ser-
vice company, Form Y (see Annex) may be used. Form Y covers the legal minimum require-
ments. Alternatively, a bank's own form may also be used, provided that it covers the legal mini-
mum requirements.

On a supplementary basis, the FMA refers here to the Fiscal Authority's AEOI fact sheet in con-
nection with AEOI due diligence as well as to Annex 3 of the Due Diligence Ordinance containing
"Indicators of money laundering, organised crime and financing of terrorism".

The following examples are intended to illustrate which documentation must be made available to
the bank executing the transaction in a given case by the other involved persons subject to due
diligence, in addition to identifying the beneficial owner of the service company, so that due dili-
gence obligations can be properly fulfilled.

Example 1: A foundation decides to make a discretionary distribution. The payout is to be trans-
ferred to the beneficiary's account on behalf of the distributing legal entity via a fiduciary account
(e.g. service company). The transaction is therefore ultimately carried out on the initiative of (i.e.
on behalf of) the distributing legal entity. Therefore, Form T must also be obtained for the distrib-
uting entity. In the case of a discretionary beneficiary (recipient of the distribution), Form D must
be obtained in addition to Form T.

Example 2: On a fiduciary account (e.g. service company), the purchase price of a real estate
transaction is received on a fiduciary basis from Person A. The purchase price is then to be for-
warded to Person B (real estate seller) for the purpose of payment. The forwarding of the pay-
ment relating to the real estate transaction is ultimately on the initiative of (i.e. on behalf of) Per-
son A. Person A must therefore also be recorded as a beneficial owner using Form Y (in the case
of a legal entity, at least Form C or T must be obtained).

Example 3: Person B receives brokerage commissions from an art trade from Person A. Person
B instructs the service company to accept this brokerage commission on a fiduciary basis and
then transfer it to an account of Person B. In this case, the transaction is ultimately carried out on
the initiative of (i.e. on behalf of) Person B. Person B must therefore also be recorded as a bene-
ficial owner using Form Y (in the case of a legal entity, at least Form C or T must be obtained).

In summary, it can be said in simple terms that the bank executing the transaction must, in addi-
tion to the due diligence documentation regarding the service company, also have the due dili-
gence documentation regarding the beneficial owner of the transaction at its disposal. This
means that due diligence must additionally be performed as if there were no service company as
an intermediary and as if the bank were to manage the account of the beneficial owner of the
transaction (or of the beneficial owner's legal entity) itself.

11.2 Accounts or custody accounts exempt from the obligation to identify and verify the identi-
ty of beneficial owners according to Article 22b(4) DDO

According to Article 22b(4) DDO, banks and investment firms (under the Banking Act) may in the
case of a lawyer or law firm authorised under the Liechtenstein Lawyers Act and legal agents as
defined in Article 108 of the Lawyers Act be deemed to have performed the obligation referred to
in Article 7(1) and (2) of the DDA if the lawyer or legal agent confirms in a declaration made in
writing that the accounts or deposits exist purely to serve one of the following purposes:
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settlement and, if applicable, short-term investment in association therewith of advance pay-
ments on court costs, security deposits, taxes and duties payable under public law (identified
for example as "Advance payments on court costs, security deposits, taxes and duties paya-
ble under public law");

deposit and, if applicable, investment in association therewith of assets from a pending inher-
itance distribution or execution of a will (identified for example as "Deceased estate" or "Inher-
itance distribution™);

deposit/investment of assets from a pending division of property in a divorce or separation
(identified for example as "Division of property divorce");

security deposit/investment of assets in civil-law or public-law matters (identified for example
as "Blocked deposit share purchase", "Security deposit contractor’'s deposit", "Security deposit
real estate gains tax");

security deposit/investment of assets in civil-law or public-law matters before ordinary courts
or arbitration tribunals and in proceedings of enforcement law (identified for example as "Ad-
vances", "Provision of security bail bonds", "Bankruptcy estate”, "Arbitration tribunal proceed-
ings").

The bank or investment firm must label the accounts or custody accounts in accordance with the
above categories (see Article 22b(5) DDO). The notary, lawyer, or legal agent must confirm in a
written declaration that the account or custody account in question serves exclusively one of the
above-mentioned purposes.

Payments between parties or third parties (formerly: "Client funds processing account/custody
account") no longer fall within the scope of the rule set out above. The designation "Escrow ac-
count/custody account” (see point (d) above) is also no longer provided for.
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Form for information concerning a deceased founder or settlor (Form V)

Legal entity or account holder:

The following natural person was an effective (not fiduciary) founder or settlor of the legal entity
referenced above:

LA NMAIMIE .o e
ISt MAMIE i e e e
Date of birth ...
(= 1S3 ) I (=TS (o (= o= PPt
Date/year of death ...

Place/date: .........oooriiiiii
For the contracting party ......c.cooooeiiiiniiiiiieeeen
Name(s) of the signatory/ies:

Deliberately providing false information on this form is a punishable offence under the Liechten-
stein Criminal Code. The person subject to due diligence is to be informed of any amendments
immediately.
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Form for the identification of the ultimate beneficial owner regarding the fiduciary receipt
and transfer of assets for third parties* (natural persons) (service companies) (Form Y)

Legal entity or account holder:

The following natural person has been identified as beneficial owner regarding the fiduciary re-
ceipt and transfer of assets for third parties:

LaSt NAME .o

FirSt MAMIE o

Date Of Dirth ..
NatIONAIILY ...t e
Residential addreSS ......ciiriiiiii e
POSICOAE, TOWN o e e e e
Country Of rESIAENCE ......viviiiie

Place/date: ........ooiiiii

For the contracting party

* In the event that assets are received and transferred in trust on the initiative or in the interest of
a legal entity, the identification of the beneficial owner must be carried out by using Form C or
T/D.
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Abbreviations:

DDOold Due Diligence Ordinance in the versions before 1 January 2016
(through LGBI. 2015 No. 249)

DDO or DDOnew Due Diligence Ordinance in the versions from 1 January 2016 (from
LGBI. 2015 No. 250)

existing legal entity legal entity with which a business relationship was established already
before 1 January 2016

The FMA is available for any questions.
Telephone: +423 236 73 73

E-mail: info@fma-li.li

Updated: 17 May 2018
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